cases, fact-finding is a difficult concept to define 5 and, as a result, state courts have consistently minimized Ring's impact on their capital systems. In the absence of firm guidance from the Supreme Court, the states have largely been left free to read Ring as they wish and the states have generally used this freedom to read Ring's mandate very narrowly.
To the extent that states are unwilling to hand complete control of capital cases over to juries (and, for various reasons many seem unwilling to do so) 6 Ring creates perverse incentives: Juries can be removed from the equation simply by making capital decisionmaking open-ended rather than fact-based, by making the decision to impose death a moral judgment rather than a legal conclusion. 7 Such standardless decisionmaking, while it currently passes constitutional muster under the Court's Eighth Amendment jurisprudence, 8 remains constitutionally dubious. We demonstrate that the malleability of the capital sentencing process leaves the decision whether to impose death nearly unregulated by Ring and in need of a protective Eighth Amendment overlay. 9 Stated another way, the role of the jury in capital sentencing is best realized not through the Sixth Amendment, but through the Eighth Amendment.
By examining the capital sentencing systems in four of the nation's most active death penalty states -Florida, Texas, California, and Georgia -we argue that the Sixth Amendment jury right, with its narrow focus on fact-finding, though of great importance in the non-capital context, 10 tends to generate more confusion than protection in capital sentencing. Nonetheless, the possibility of a meaningful jury right in the capital sentencing context need not be abandoned entirely. In view of the shortcomings of the Sixth Amendment in this realm and in light of the retributive purpose underlying modern capital punishment, 11 the wisdom of Justices Stevens 12 and Breyer 13 in locating a jury right for capital sentencing in the Eighth Amendment has been dramatically underappreciated. Under their view of the Eighth Amendment, the role of the jury is crucial in capital sentencing not because of the jury's fact-finding prowess but because the jury plays an indispensable role in expressing the conscience of the community. 14 Recognizing an Eighth Amendment jury right is consistent with the Court's general approach to capital sentencing and better effectuates the jury-right promise of the Sixth Amendment than does the Sixth Amendment itself.
Part II of this Article provides an overview of the relevant constraints on capital sentencing imposed by the Sixth and Eighth Amendments. Part III applies these limits to four key death penalty jurisdictions and reveals the failure of Ring's promised jury right. In Part IV we conclude that the Eighth Amendment -rather than the Sixth -dictates that the uniquely democratic and retributive process of deciding who lives and who dies ought to be carried out not by a judge but by a jury.
II. The Constitutional Regulation of the Death Penalty
For our purposes, capital punishment in the United States is regulated by two discrete but related Constitutional provisions: The Eighth Amendment's prohibition on cruel and unusual punishment and the Sixth Amendment's jury trial guarantee. As this section makes clear, these two provisions exert competing pressures on states seeking to implement capital sentencing systems.
A. Capital Punishment Post-Gregg: The Eighth Amendment Framework
In 1972 the United States Supreme Court held in Furman v. Georgia 15 that the death penalty, as it was then being carried out across the country 16 was wanton and arbitrary, thereby violating the Eighth and Fourteenth Amendments' prohibition on Cruel 11 We believe that the Court's capital sentencing jurisprudence rests a strongly, if not exclusively retributive rationale. Efforts to prove a statistically meaningful deterrent have been inconclusive, and if there is any ambiguity as to the purposes of sentencing, there is good reason to default in favor of jury sentencing. Jenia Iontcheva , Jury Sentencing as Democratic Practice, 89 VA. L. REV. 311, 313 (2003) ("In the absence of wide consensus on sentencing goals, it is best to leave the sentencing decision with a deliberative democratic institution--the jury."); id at 328 (quoting the Federal Sentencing Commission's admitted inability to settle on a goal for punishment: "Such a choice would be profoundly difficult. The relevant literature is vast, the arguments deep, and each point of view has much to be said in its favor."). 12 See Harris v. Alabama, 513 U.S. 504, 515-26 (1995) (Stevens, J., dissenting). 13 Ring v. Arizona, 536 U.S. 584, 613-19 (2002) (Breyer, J., concurring). 14 Id. at 615-16. See also Iontcheva, supra note 11, at 323 (tracing the history of the jury right and recounting the notion that it embodies "the ideal of a decentralized democracy" insofar as juries are the "vehicle through which community concerns could be made to bear on important political decisions."). 15 Furman v. Georgia, 408 U.S. 238 (1972) . 16 Commentators have observed that "Furman had the effect of invalidating capital statutes passed by thirty-nine states, the District of Columbia and the federal government." Carol S. Steiker & Jordan M. Steiker, Sober Second Thoughts: Reflections on Two Decades of Constitutional Regulation of Capital Punishment, 109 HARV. L. REV. 355, 362 (1996) ; see also id. at n. 22 (noting that only Rhode Island's automatic, non-discretionary death penalty survived after Furman).
and Unusual Punishments. 17 Each of the Court's nine justices wrote an opinion in Furman, making the decision long on pages but short on discernible rationales. 18 Two of the justices asserted that the death penalty is never constitutional and four found no constitutional fault with the Georgia statute directly at issue in the case. Thus the import of the decision derives primarily from the opinions of the three justices, Potter Stewart, Byron White and William O. Douglas, who did not state categorical objections to the death penalty but rather found fault with the specifics of the Georgia statute. 19 These three justices focused on the broad discretion permitted capital sentencers by the Georgia statute. 20 Justice Stewart stated that death sentences imposed under the statute were cruel and unusual in the same way that being struck by lightning was cruel and unusual; 21 the statutes provide no guidance to the jury in terms of how to decide a defendant's sentence and thus result in random, unpredictable, unprincipled death sentences. The other justices in this group were concerned about the possibility of racial discrimination that discretion permitted and by the relatively small number of death sentences actually imposed compared to the much larger number of murders occurring in Georgia. 22 For these justices, a Constitutional death penalty statute would require more rigorous, defined, and fixed criteria for determining those cases for which death is the appropriate punishment.
The states were sent back to the drawing board by Furman, forced to parse the opinions of Justices Stewart, White and Douglas in order to determine what the Eighth Amendment required of them. But it was not long before a majority of the Court was satisfied that the problems of arbitrariness found repugnant to the Eighth Amendment in Furman had been remedied -to be sure, Furman represents, not the end, but the beginning of the Supreme Court's regulation of state capital sentencing regimes. Less than four years after Furman had been handed down, the Court, in Gregg v. Georgia 17 Furman v. Georgia, 408 U.S. 238, 238-39 (1972) . Identifying the sentencing systems under review as arbitrarily assigning death, Justice Stewart memorably wrote, "These death sentences are cruel and unusual in the same way that being struck by lightening is cruel and unusual." Id. at 309 (Stewart, J., concurring). 18 Because the opinion of the Court was per curiam, the nine justices in Furman actually managed to produce ten separate opinions. See Furman, 408 U.S. at 239. See also Steiker & Steiker, supra note 9, at 362 (identifying Furman as the "longest decision ever to appear in the U.S. Reports"). 19 See Pulley v. Harris, 465 U.S. 37, 44 (1984) (summarizing these three justices' rationales underlying their three separate opinions in Furman). See also James S. Liebman, Slow Dancing with Death: The Supreme Court and Capital Punishment, 1963 Punishment, -2006 , 107 COLUM. L. REV. 1, 8 (2007) (noting that Justices Douglas, Stewart, and White "controlled the outcome" of Furman). 20 See Furman, 408 U.S. at 253 (Douglas, J. concurring) ("Under these laws no standards govern the selection of the penalty. People live or die, dependent on the whim of one man or of 12."); id. at 309-10 (Stewart, J., concurring) ("the petitioners are among a capriciously selected random handful upon whom the sentence of death has in fact been imposed."); id. at 314 (White, J., concurring) (stating that the legislature delegated sentencing authority to juries and judges who exercised independent discretion). 21 Id. at 309 (Stewart J., concurring). 22 Id. at 311 (White, J., concurring) (" [J] udges and juries have ordered the death penalty with such infrequency that the odds are now very much against imposition and execution of the penalty with respect to any convicted murderer or rapist."). Justice Douglas' concurring opinion focused on racial disparities in capital sentencing. Id. at 253-57 (Douglas, J., concurring).
upheld the new statute the Georgia legislature had passed in response to Furman. 23 Although no definitive capital sentencing algorithm was mandated by the Court, the decision in Gregg combined with separate opinions upholding the capital systems in Florida, 24 Louisiana, 25 and Texas, 26 provided a set of guideposts for the states. Read together these decisions sketch a rough outline of the type of procedures that would, for Eighth Amendment purposes, sufficiently guide the sentencer's discretion in assessing whether a defendant should live or die.
On the same day that the Court expressly approved Georgia's revised capital sentencing system, however, the Court declared North Carolina's capital system unconstitutional in Woodson v. North Carolina. 27 The relevant North Carolina statue mandated capital punishment for all first degree murderers, and the Court held that this automatic death penalty statute was unconstitutional insofar as it denied the defendant the opportunity to have his individual characteristics considered by the sentencer. The Court explained, "North Carolina's mandatory death penalty statute for first-degree murder departs markedly from contemporary standards respecting the imposition of the punishment of death and thus cannot be applied consistently with the Eighth and Fourteenth Amendments' requirement that the State's power to punish 'be exercised within the limits of civilized standards. '" 28 Consequently, by the end of 1976, the Court had, through cases like Gregg and Woodson, essentially mandated that capital sentencing include two layers of inquirythere must be a narrowing or eligibility phase at which the pool of all killers was narrowed to a smaller, death-eligible pool, and there must be an individualizing or culpability phase at which the actual sentence is determined. 29 States seeking to impose the death penalty, then, must navigate between these two Constitutional requirements. They cannot, under Furman, leave the sentencer the unfettered discretion whether to impose the death penalty or not and they cannot, under Woodson, require that the death penalty be imposed under certain circumstances. This task of complying with the dual procedural requirements of the Eighth Amendment has resulted in an ongoing dialogue 23 Gregg v. Georgia, 428 U.S. 153, 207 (1976 For Scalia, the two sets of requirements -that sentencing discretion be suitably narrowed through rules and that all available evidence relevant to mitigation be admitted for consideration by the sentencer -were irreconcilable. 34 30 Since 1976, the Court has been "involved in the ongoing business of determining which state systems pass constitutional muster," a process that has been described by some commentators as the Supreme Court's "regulatory role" in the field of capital punishment. Steiker & Steiker, supra note 9, at 363. 31 Notably, Justice Scalia's pronouncement that he will now only apply one of the Eighth Amendment's two procedural requirements arose in a case that represents the Court's last decision affirming the principle that the Sixth Amendment does not require jury involvement in any stage of capital sentencing. 197 (1977) . 40 Although beyond the scope of this Article, the Fifth Amendment Grand Jury Right, which produces the relevant charging document discussed in Jones, serves as yet another constitutional protection that is implicated by the Eighth Amendment's rules governing capital sentencing. Capital sentencing implicates reasonable doubt. Mere sentencing provisions, by contrast, need generally be proven only to a judge and only by a preponderance of the evidence.
Reviewing the carjacking provisions at issue in Jones, the Court concluded that serious constitutional questions would be raised by accepting the government's reading of the statute as containing one offense with several sentencing factors. Were the allegation of serious bodily injury viewed merely as a sentencing factor, the Court reasoned, the jury's role in the adjudication of a criminal defendant would be greatly eroded:
The terms of the carjacking statute illustrate very well what is at stake. If serious bodily injury were merely a sentencing factor under § 2119(2) (increasing the authorized penalty by two thirds, to 25 years), then death would presumably be nothing more than a sentencing factor under subsection (3) (increasing the penalty range to life). If a potential penalty might rise from 15 years to life on a nonjury determination, the jury's role would correspondingly shrink from the significance usually carried by determinations of guilt to the relative importance of low-level gatekeeping: in some cases, a jury finding of fact necessary for a maximum 15-year sentence would merely open the door to a judicial finding sufficient for life imprisonment. It is therefore no trivial question to ask whether recognizing an unlimited legislative power to authorize determinations setting ultimate sentencing limits without a jury would invite erosion of the jury's function to a point against which a line must necessarily be drawn.
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To avoid these serious constitutional concerns, the Court concluded that the statute was more accurately read as containing three separate offenses 42 -carjacking, carjacking with serious bodily harm resulting, and carjacking with death resultingat least four distinct constitutional provisions: (1) The Eighth Amendment requirements of Furman and Woodson; (2) The Sixth Amendment right to have a jury make findings of fact that increase one's maximum sentencing range; (3) the Fourteenth Amendment's requirement that elements be found by a jury beyond a reasonable doubt; and (4) the Fifth Amendment grand jury right requires that all elements be submitted to a jury. Of these four, only the grand jury right to an indictment as to all elements has not been incorporated so as to apply to the states. See U.S. v. Allen 406 F.3d 940, 943 (8 th Cir. 2005) (en banc) The indictment must include at least one statutory aggravating factor to satisfy the Fifth Amendment because that is what is required to elevate the available statutory maximum sentence from life imprisonment to death. In turn, at least one of the statutory aggravating factors found by the petit jury in imposing the death sentence must have been one of the statutory aggravating factors charged by the grand jury in the indictment. Id. (compiling federal court opinions reaching the same conclusion). 41 Jones, 526 U.S. 243-44. 42 Id. at 251-52 ("Any doubt on the issue of statutory construction is hence to be resolved in favor of avoiding those questions. This is done by construing § 2119 as establishing three separate offenses by the specification of distinct elements, each of which must be charged by indictment, proven beyond a reasonable doubt, and submitted to a jury for its verdict.") (footnote omitted). rather than one. Because the government had not alleged in the indictment 43 or proven beyond a reasonable doubt to a jury the fact that Jones caused serious bodily injury in the commission of a carjacking, his maximum sentence was properly determined by what was in fact proven to the jury, namely a violation of the baseline offense of carjacking.
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In coming to the conclusion that the allegation of serious bodily injury was an element of the offense and not a mere sentencing factor, the Court was forced to distinguish three capital sentencing cases -Spaziano v. Florida, 45 Hildwin v. Florida, 46 and Walton v. Arizona 47 -which had all upheld the judge's traditional role as a factfinder in sentencing. Spaziano and Hildwin had both challenged Florida's death penalty scheme that allows a judge, as the ultimate sentencer under Florida law, to disregard a jury's recommendation of a life sentence and impose the death penalty. In Spaziano the Court ruled that capital sentencing, like non-capital sentencing, is merely the process of choosing one alternative sentence over another, a task that has traditionally been one for the judge and not the jury. 48 In the Court's brief, per curiam decision in Hildwin, it rejected the idea that the findings that lead to death must be made by a jury; the finding of such sentencing factors, the Court argued, is a task traditionally left to the judge and not the jury. 49 Finally, in Walton, the Court rejected the petitioner's assertion that the findings that would make him death eligible under Arizona law must be made by a jury; relying on Hildwin, Spaziano, and other cases, the Supreme Court once again asserted that neither the Sixth Amendment nor the history of criminal sentencing in the United States mandate a role for the jury in the fact-finding that leads to an increased sentence.
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The Court's attempt to distinguish these three capital cases from its Jones holding is, at least in retrospect, difficult to comprehend. If there is no constitutional infirmity in allowing a judge rather than a jury to find the facts that lead to death, why does allowing 43 (199) . 48 Spaziano, 468 U.S. at 458 ("Petitioner does not urge that capital sentencing is so much like a trial on guilt or innocence that it is controlled by the Court's decision in Duncan v. Lousiana.") (citations omitted). 49 Hildwin, 490 U.S. at 640-41
Like the visible possession of a firearm in McMillan, the existence of an aggravating factor here is not an element of the offense but instead is "a sentencing factor that comes into play only after the defendant has been found guilty." Accordingly, the Sixth Amendment does not require that the specific findings authorizing the imposition of the sentence of death be made by the jury. a judge to find that serious bodily harm resulted from a carjacking raise serious constitutional questions? If the Jones Court was so concerned that a defendant might be sentenced to life without specific jury findings, why did they seem willing to allow a defendant to be sentenced to death based upon the findings of a trial judge sitting without a jury?
Perhaps the answer lies in the Court's concern that the carjacking statute, as read by the government in Jones, would allow the jury only a gate-keeping function; a jury verdict would merely make the defendant guilty of a felony, but the ultimate seriousness of that felony would depend entirely on a judge's determination of additional facts not heard -or even rejected -by the jury. By contrast, in Florida the jury determines whether or not the defendant is guilty of capital murder and the judge's factfinding and conclusion as to the ultimate punishment is limited to the narrow, but important, choice between life and death. 51 Notwithstanding the obvious tension between the holding in Jones and the Court's extensive capital sentencing jurisprudence, the Supreme Court famously reaffirmed and generalized the holding of Jones in Apprendi v. New Jersey, 52 holding that the Constitutional concerns that the Court raised in Jones were in fact quite substantial.
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Apprendi involved a hate crime allegation that doubled the maximum permissible prison term for the weapons violation to which the defendant had pleaded guilty. A judge sitting without a jury found the allegation of racial animus to be true to a preponderance of the evidence and sentenced the defendant to a longer term of incarceration than he could have received based solely on the facts he admitted in his plea. Apprendi, who had reserved his right to appeal the animus finding, did so, arguing that the fact that the hate crime allegation was found to be true by a judge rather than a jury deprived him of the rights guaranteed him by the Sixth and Fourteenth Amendments.
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Justice Stevens, writing for five of the Justices, reaffirmed the holding of Jones. He quoted his own concurring opinion in that case for the proposition that: "[I]t is unconstitutional for a legislature to remove from the jury the assessment of facts that increase the prescribed range of penalties to which a criminal defendant is exposed. It is 51 FLA. STAT. ANN. § 921.141(1) (2010) ("Upon conviction or adjudication of guilt of a defendant of a capital felony, the court shall conduct a separate sentencing proceeding to determine whether the defendant should be sentenced to death or life imprisonment"). Under the federal statute, by contrast, to be eligible for the death penalty, an aggravating (eligibility) factor must exist above and beyond the capital murder itself. 52 Apprendi v. New Jersey, 530 U.S. 466, 476 (2000) . 53 Given the Court's odd assertion in Jones that no one "today would claim that every fact with a bearing on sentencing must be found by a jury; we have resolved that general issue and have no intention of questioning its resolution," Jones v. United States, 526 U.S. 227, 248 (1999), Apprendi is perhaps no more than merely a consolidation of the holding in Jones. 54 Other than the fact of a prior conviction, any fact that increases the maximum possible penalty for a crime must be submitted to a jury and proved by the prosecution beyond a reasonable doubt.
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In clarifying and expanding its Jones holding, the Apprendi Court was again obligated to distinguish apparently contradictory capital precedents. Citing Walton v. Arizona -where the Court had upheld Arizona's capital sentencing scheme by which the judge determined whether or not the facts that make the defendant eligible for death are true -Justice Stevens argued that the reasoning of Jones and Apprendi did not prohibit a state from permitting a judge to find facts necessary to impose the penalty of death:
This Court has previously considered and rejected the argument that the principles guiding our decision today render invalid state capital sentencing schemes requiring judges, after a jury verdict holding a defendant guilty of a capital crime, to find specific aggravating factors before imposing a sentence of death 59 Why, exactly, the reasoning of Jones and Apprendi did not apply to capital sentencing was far from clear, however, as Justice O'Connor pointed out in her Apprendi dissent. She argued that the distinction that the Court drew between Apprendi and Jones on the one hand and Spaziano, Hilbin, and Walton on the other, could not be maintained: "The distinction of Walton offered by the Court today is baffling, to say the least." 60 As 55 Apprendi, 530 U.S. at 490. He also quoted Justice Scalia's concurring opinion in Jones. Id. 56 Almendarez-Torres v. U.S., 523 U.S. 224 (1998). 57 The Court's defense of Almendarez-Torres was hardly full-throated: Even though it is arguable that Almendarez-Torres was incorrectly decided, and that a logical application of our reasoning today should apply if the recidivist issue were contested, Apprendi does not contest the decision's validity and we need not revisit it for purposes of our decision today to treat the case as a narrow exception to the general rule we recalled at the outset. Given its unique facts, it surely does not warrant rejection of the otherwise uniform course of decision during the entire history of our jurisprudence. Apprendi, 530 U.S. at 489-90. 58 Id. at 490. 59 Id. at 496 (citing Walton v. Arizona, 497 U.S. 639, 647-49 (1990)). 60 Id. at 538 (O'Connor, J., dissenting). As Justice Kennedy quite rightly pointed out dissenting in Jones, the standard that the Supreme Court has adopted for determining what questions must go to a jury seems custom-suited to overturning a case like Walton:
If it is constitutionally impermissible to allow a judge's finding to increase the maximum punishment for carjacking by 10 years, it is not clear why a judge's finding may increase the maximum punishment for murder from imprisonment to death. Under Arizona law, the fact that a statutory aggravating circumstance exists in the defendant's case "'increases the maximum penalty for [the] crime' " of first-degree murder to death (quoting Jones, supra, at 243, n. 6, 119 S.Ct. 1215). If the judge does not find the existence of a statutory aggravating circumstance, the maximum punishment authorized by the jury's guilty verdict is life imprisonment.
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Justice O'Connor's critique, of course, was not of the Arizona sentencing scheme but of the Court's Sixth Amendment jurisprudence. 62 For her, the traditional role of the judge in determining a defendant's appropriate sentence was badly undercut by the Court's blind adherence to a perceived Sixth Amendment principle.
The Sixth Amendment Cannot Be Home to Both
The continuing tension between these two lines of Sixth Amendment casescapital cases upholding the power of a judge to make the findings of fact that make one eligible for death and non-capital cases requiring that every fact that leads to greater possible punishment must be found by a jury and beyond a reasonable doubt -came to a head in 2002 in Ring v. Arizona. 63 In Ring, the petitioner challenged the very Arizona capital statute that the Court had upheld in Walton and reaffirmed in Apprendi. The Arizona Supreme Court, in passing on Ring's challenge of the state's death penalty law, explicitly endorsed Justice O'Connor's reading of the Arizona capital statute. 64 Under
Their arguments, however, would lead to the overturning of the capital precedents as inconsistent with the Sixth Amendment cases. 61 Apprendi, 530 U.S. at 537 (O'Connor, J., dissenting) (quoting Jones, 526 U.S. at 243 n. 6) (internal citations omitted). Ironically, the Court retorts by quoting Justice Scalia's opinion dissenting in Almendarez-Torres for the proposition that "once a jury has found the defendant guilty of all the elements of an offense which carries as its maximum penalty the sentence of death, it may be left to the judge to decide whether that penalty, rather than a lesser one, ought to be imposed…." Apprendi, 530 U.S. at 497 (quoting Almendarez-Torres, 523 U.S. at 257, n.2 (Scalia, J., dissenting)). 62 The Arizona capital sentencing scheme described by In Arizona, a defendant cannot be put to death solely on the basis of a jury's verdict, regardless of the jury's factual findings. The range of punishment allowed by law on the basis of the verdict alone is life imprisonment with the possibility of parole or imprisonment for "natural life" without the possibility of release. It is only after a subsequent adversarial sentencing hearing, at which the judge alone acts as the finder of the necessary statutory factual elements, that a defendant may be sentenced to death. . . .
Therefore, the present case is precisely as described in Justice O'Connor's dissent-Defendant's death sentence required the judge's factual findings. Arizona law, the state high court found, a defendant cannot be sentenced to death unless a judge, sitting without a jury, determines that at least one aggravating circumstance has been proven true beyond a reasonable doubt. 65 Although the Arizona Court appeared to believe that the statute, properly interpreted, ran afoul of Apprendi, it rejected Ring's Sixth Amendment challenge in light of the Supreme Court's explicit reaffirmance of Walton in that very case.
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On appeal the United States Supreme Court reversed, finding that the Arizona statute, as interpreted by the state high court, ran afoul of the Sixth Amendment as read by the Jones and Apprendi Courts. 67 Echoing the opinion of the Arizona Supreme Court, the Supreme Court rightly noted that once a capital defendant had been convicted of capital murder in Arizona, the greatest punishment he can receive is life without parole. A defendant does not become eligible for death until at least one aggravating factor is found. Because Arizona law calls for this finding to be made by a judge sitting without a jury, the Arizona statute ran afoul of the Court's opinion in Apprendi. In a memorable phrase, Justice Ginsburg wrote for the Court that:
[W]e hold that Walton and Apprendi are irreconcilable; our Sixth Amendment jurisprudence cannot be home to both. Accordingly, we overrule Walton to the extent that it allows a sentencing judge, sitting without a jury, to find an aggravating circumstance necessary for imposition of the death penalty." Breyer's remedial opinion"). The softening that occurred at the hands of Justice Breyer's remedial opinion is somewhat hard to grasp; the remedy for a sentencing under an unconstitutional system of federal sentencing guidelines was to declare the entire guideline system advisory. Doug Berman, Conceptualizing Booker, 38 ARIZ. ST. L.J. 387, 410 (describing the Booker remedy as greatly enhancing judges' discretion at sentencing). Of course the sort of far-reaching discretion permitted (and mandated) after Booker, is not permissible in the Eighth Amendment capital sentencing context. See Furman v. Georgia, 408 U.S. 238 (1972). Thus, a faithful application of the Ring jury-right to capital sentencing might provide capital opinion, began by expressing his continued disapproval of the Court's decision in Apprendi. He concurred in the result, however, because he believed that the jury's role in capital cases is mandated by the Eighth Amendment rather than the Sixth: "the Eighth Amendment requires individual jurors to make, and to take responsibility for, a decision to sentence a person to death." 70 For Justice Breyer, therefore, the heightened due process required in capital cases necessarily includes a determination by the jury of whether retribution requires the imposition of a sentence of death against the defendant; only retribution, Breyer argued, could justify the imposition of a sentence of death rather than some lesser punishment and only a jury was properly situated to determine whether society's ultimate punishment is justified in a particular case.
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Justice Scalia, who did join the majority opinion, also concurred separately largely to make clear his disagreement with Justice Breyer's understanding of the basis for the Court's opinion.
While I am, as always, pleased to travel in Justice Breyer's company, the unfortunate fact is that today's judgment has nothing to do with jury sentencing. What today's decision says is that the jury must find the existence of the fact that an aggravating factor existed. Those States that leave the ultimate life-or-death decision to the judge may continue to do so -by requiring a prior jury finding of aggravating factor in the sentencing phase or, more simply, by placing the aggravating-factor determination (where it logically belongs anyway) in the guilt phase. There is really no way in which Justice Breyer can travel with the happy band that reaches today's result unless he says yes to Apprendi. Concisely put, Justice Breyer is on the wrong flight; he should either get off before the doors close, or buy a ticket to Apprendi-land.
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The disagreement between Justices Scalia and Breyer in Ring, therefore, comes down to nothing less than a determination of what the jury right entails in capital cases, and from where in the Constitution this right derives. Is the jury right merely about a defendant's right to have the facts that condemn him to possible execution found by a defendants with the benefits of the Apprendi line of cases, without the oft complained arbitrariness of the Booker-remedy. 70 Id. at 619 (Breyer, J., concurring). Notably, the argument that the Eighth Amendment requires jury sentencing in capital cases was not even advanced by counsel for the defendant in cases like Spaziano. See Spaziano v. Florida, 468 U.S. 447, 458 (1984) ("Petitioner points out that we need not decide whether jury sentencing in all capital cases is required; this case presents only the question whether, given a jury verdict of life, the judge may override that verdict and impose death.") 71 Ring, 536 U.S. at 615-16 (Breyer, J., concurring):
[Jurors] are more likely to "express the conscience of the community on the ultimate question of life or death," Witherspoon v. Illinois, 391 U.S. 510, 519, (1968), and better able to determine in the particular case the need for retribution, namely, "an expression of the community's belief that certain crimes are themselves so grievous an affront to humanity that the only adequate response may be the penalty of death." Gregg v. jury, or is it a more robust "death is different" rule regarding the jury's role as moral conscience of the community? Is Ring's promise of a jury right like the procedural requirements of the Eighth Amendment that are unique to capital punishment, 73 or is it exclusively a product of the Sixth Amendment non-capital decisions? As the following sections reveal, Justice Scalia's view -that Ring is merely about fact-finding -has largely carried the day. We demonstrate the negative consequences of the triumph of the Justice Scalia's reading and encourage the Court to give more credence to Justice Breyer's reading in order to realize the promise of the jury's role in capital sentencing.
III. Understanding the Eighth Amendment's Capital Sentencing Requirements in Light of the Sixth Amendment Jury Right.

A. The Capital Sentencing Landscape Today
The buildup to Ring is one of the Supreme Court ironing out the tensions between its non-capital Sixth Amendment decisions -which trumpeted the role of the jury -and its Eighth Amendment capital decisions -which largely minimized the role of the jury in sentencing. 74 Whereas Jones and Apprendi were content to allow questions of capital sentencing to be governed exclusively by the Eighth Amendment's prohibition on cruel and unusual punishment, Ring made clear that the Court's capital punishment jurisprudence must accommodate its Sixth Amendment jurisprudence (rather than vice versa). However, this recognition that capital sentencing had to comport with the dictates of the Sixth Amendment was only half the battle; clarifying what, exactly, the Sixth Amendment means in the capital punishment context remains no easy feat.
Here's what we do know: The Supreme Court currently reads the Eighth Amendment as imposing two distinct procedural protections designed to ensure that meaningful distinctions are made between those defendants who live and those who will be executed: (1) the states must have a process ("narrowing") calculated to measure the relative aggravation of the offence; and 2) the trier of fact in a capital case must consider any factor relevant to the particular defendant's culpability so as to limit the class of persons eligible for the ultimate penalty. 75 These are the twin requirements of the Gregg 75 The Court has never held that these two requirements alone are sufficient to comply with the Eighth Amendment requirement of procedural regularity and fairness. Indeed, in upholding the capital sentencing systems of various states in Gregg v. Georgia and the accompanying cases, the Court seemed to recognize that each state's "peculiar mix of procedural protections," considered in the aggregate, was sufficient to comply with the Eighth Amendment. Steiker & Steiker, supra note 9, at 363. (explaining that among other procedural requirements that seemed essential to the Eighth Amendment in the wake of Gregg, the Court and Woodson lines of cases, the requirements that Justice Scalia argued could not be reconciled with one and other. And the states, in attempting to comply with these twin requirements, have constructed similar, but subtly varied death penalty statutes.
With regard to the first of these requirements -the making of meaningful distinctions -states generally ask juries to determine whether one or more aggravating factors are present: whether the crime was committed for pecuniary gain, whether it involved the intentional infliction of great pain, whether it involved multiple or vulnerable victims, etc.
76 Knowing that they may neither impose the death penalty on all murderers nor leave the question of which murderers are most deserving of death to the unfettered discretion of a trier of fact, the states followed the lead of the Model Penal Code's capital provisions, using aggravating circumstances to determine death eligibility. 77 There is little unanimity regarding exactly what factors make a defendant death-eligible, however, and the Supreme Court has spent a good part of the last 35 years determining the constitutionality of the various aggravating factors used by the nation's death penalty states.
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With regard to the second of the Supreme Court's Eighth Amendment requirements -that triers of fact consider any factor that the defendant believes to be mitigating of his culpability -the states also follow similar if slightly divergent paths. They generally ask triers of fact to consider any proffered mitigating evidence against the government's case in aggravation and to determine whether, on balance, the evidence supports a punishment of life imprisonment or death. 79 While the states can be roughly has "emphatically disclaimed any separate requirement to channel discretion."). While the Supreme Court has held that many state sentencing regimes pass Eighth Amendment scrutiny, this section is concerned with whether the Sixth Amendment jury right is implicated in lesser or greater ways by the states' varied approaches to determining the ultimate sentence in a capital case. 82 The Supreme Court has been largely silent on this point since Ring and the lower courts are generally divided as to the scope of Ring's protections, if any, during the sentencing phase of capital trials. 83 We examine the Sixth Amendment implications in four states -Florida, Texas, limit on the number of aggravating factors that a state may adopt. Thus, even if a state adopts aggravating factors that, taken individually, meaningfully narrow the class of the death-eligible, the factors collectively might render virtually all murderers death-eligible."). 80 There is significant confusion regarding the proper meaning of these categories; however, for our purposes the distinction is not material. For what it is worth, the Court has identified Mississippi as a paradigmatic example of a weighing state, because it is a state where the aggravators or eligibility factors, and only these factors, are weighed against the applicable mitigating evidence to assess whether a death sentence is permissible. Brown, 546 U.S. at 217-18. The two pans of the scale, then, are weighted with discrete and limited categories of evidence -on the mitigation side is whatever evidence was admitted in mitigation during the penalty phase and on the aggravation side are only the factor or factors found in aggravation at the eligibility stage of the proceeding. By contrast, the Court has explained that a nonweighing state is a state that permits the sentencer to balance against the applicable mitigation evidence any relevant evidence in aggravation, not just the proven eligibility or aggravating factors. Fromherz, supra note 79, at 405 n.17 "limited" balancing system -only eligibility and mitigation facts are considered in aggravation -while non-weighing is a more "holistic" form of balancing. 81 See, e.g., Kansas v. Marsh, 548 U.S. 163, 175 (2006) ("We have never held that a specific method for balancing mitigating and aggravating factors in a capital sentencing proceeding is constitutionally required. Rather, this Court has held that the States enjoy a constitutionally permissible range of discretion in imposing the death penalty."). 82 The balancing phase, as the term is used in this Article, refers to that portion of the sentencing proceeding where a defendant has already been deemed "eligible" for a death sentence based on the finding of one or more aggravating factors and the question is whether the evidence in mitigation outweighs the evidence in aggravation. 83 Compare United States v. Barrett, 496 F.3d 1079, 1107 (10th Cir. 2007) ("the Apprendi/Ring rule should not apply here because the jury's decision that the aggravating factors outweigh the mitigating factors is not a finding of fact. Instead, it is a "highly subjective," "largely moral judgment" "regarding the punishment that a particular person deserves … . 84 and as states with sentencing systems that illustrate the unanswered constitutional questions that remain so many years after Ring.
Florida
Consider, first, the capital statute of Florida, a statute that the Supreme Court, prior to Ring, found on multiple occasions complies with the dictates of the Eighth Amendment. 85 The Florida statute begins with a straightforward weighing procedure, but adds a twist that has serious Constitutional implications.
Florida Statute Section 775.082 states that "(1) A person who has been convicted of a capital felony shall be punished by death if the proceeding held to determine sentence according to the procedure set forth in § 921.141 results in findings by the court that such person shall be punished by death, otherwise such person shall be punished by life imprisonment and shall be ineligible for parole."
86 Section 921.141, in turn provides for a sentencing hearing to be held before the trial judge. At the end of the sentencing hearing, the jury is to determine: whether sufficient aggravating circumstances exist, whether sufficient mitigating circumstances exist to outweigh the aggravating factors, and based on these considerations, whether the defendant shall be sentenced to life or death.
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Up to this point, the statute resembles a classic, post-Gregg capital sentencing provision. The state has enumerated certain aggravating factors and has made a finding of one of those circumstances a prerequisite to the imposition of the penalty of death. This is also clearly a weighing statute -the aggravating factors found, and only those factors, are to be balanced against whatever mitigating evidence a defendant has placed before the jury for its consideration.
After requiring the jury to balance the eligibility factors against the mitigating factors, the Florida statute next commands a step that is a deviation from the procedures of most other weighing statutes and that brings the question of Ring's applicability into sharp relief. For in Florida, the judge, rather than the jury, ultimately determines the defendant's sentence: "Notwithstanding the recommendation of a majority of the jury, the court, after weighing the aggravating and mitigating circumstances, shall enter a sentence of life imprisonment or death, but if the court imposes a sentence of death, it shall set forth in writing its findings upon which the sentence of death is based as to the facts." 89 In other words, regardless of the decisions of the jury regarding the presence of aggravating factors and the extent to which they outweigh the case in mitigation, the trial judge is to re-balance these factors and determine anew whether death or life is merited.
a. Death Eligibility under Florida Law
Because of the role afforded to the judge in determining whether the defendant ultimately lives or dies, in Florida the Ring question is more than merely rhetorical. Recall that Ring requires that any fact that is necessary for the imposition of a sentence of death be made by a jury; if the second part of the Florida statute allows a criminal defendant to be sentenced to death based upon judicial fact-finding then it runs afoul of Ring's mandate. In order to understand the applicability of the Sixth Amendment to Florida's capital statute, therefore, it is necessary to determine what facts must be determined before an individual can be sentenced to death.
(k) The victim of the capital felony was an elected or appointed public official engaged in the performance of his or her official duties if the motive for the capital felony was related, in whole or in part, to the victim's official capacity. (l) The victim of the capital felony was a person less than 12 years of age. (m) The victim of the capital felony was particularly vulnerable due to advanced age or disability, or because the defendant stood in a position of familial or custodial authority over the victim, (n) The capital felony was committed by a criminal gang member, as defined in s. 874.03.
(o) The capital felony was committed by a person designated as a sexual predator pursuant to s.
775.21or a person previously designated as a sexual predator who had the sexual predator designation removed. FLA. STAT. ANN. § 921.141 (West 2010). 88 Id. 89 Id.
Let us begin with the first question for the trier of fact: whether a sufficient aggravating factor exists. The determination is unquestionably a factual conclusion that makes a defendant eligible for the death penalty. In the absence of such a finding, the highest penalty that can permissibly be imposed upon a capital defendant is 25 years to life in prison. In this way the Florida statue is operationally identical to the Arizona statute described in both Walton and in Ring. Thus, the plain language of Ring makes clear that the determination of an aggravating factor must be made by a jury and beyond a reasonable doubt.
90
Despite Ring's unambiguous, black-letter mandate that a jury make the factual finding with regard the initial aggravating (eligibility) factors, the Florida Supreme Court's reading of its own statute appears to come to a different conclusion. For example, in State v. Steele 91 the Florida high court rejected the use by a trial court of special verdict forms in a capital sentencing hearing. The trial court had ordered the advisory jury to fill out verdict forms in order to ensure that a majority of the jury agreed on the presence of at least one aggravating factor. The prosecution appealed this ruling and the Florida Supreme Court held that a majority vote with regard to any single aggravating factor was not required by Florida Law; in fact it held that the use of special verdict forms would be error under the statute:
Nothing in the statute, the standard jury instructions, or the standard verdict form, however, requires a majority of the jury to agree on which aggravating circumstances exist. Under the current law, for example, the jury may recommend a sentence of death where four jurors believe that only the "avoiding a lawful arrest" aggravator applies, while three others believe that only the "committed for pecuniary gain" aggravator applies, because seven jurors believe that at least one aggravator applies. . . . Unless and until a majority of this Court concludes that Ring applies in Florida, and that it requires a jury's majority (or unanimous) conclusion that a particular aggravator applies, or until the Legislature amends the statute . . . the court's order imposes a substantive burden on the state not found in the statute and not constitutionally required.
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This understanding of the jury right is irreconcilable with the Sixth Amendment for at least two independent reasons. First, the passage quoted above demonstrates that, although a finding of an aggravating factor is clearly a prerequisite to the imposition of the death penalty in 90 What is interesting about the Florida statute, however, is that it is not clear whether the jury's finding of aggravating factors may be disturbed by the trial judge. While the jury must determine whether sufficient aggravating factors exist and whether those factors outweigh the case in mitigation, the trial judge is given a more limited task; her role is limited to weighing the aggravating and mitigating factors against one another. See FLA. STAT. ANN. § 912.141(3). Of course, not even this part of the statute is clear. For the same section states that a judge determining that the defendant should be sentenced to death must "set forth in writing its findings upon which the sentence of death is based as to the facts … 95 A jury's rejection of the death penalty in such a case could mean one of two things: Either the jury found no aggravators to be present or it found an aggravator to be present but concluded that the case in mitigation outweighed the case in aggravation. A judge's rejection of the jury's life verdict in the first alternative clearly violates Ring; aggravating factors are a prerequisite to the imposition of the death penalty and those factors must be found by a jury and not a judge. If, however, the jury imposed life because it believes that aggravators were present but outweighed by the case in mitigation, the applicability of Ring is less clear. 96 The problem, of course, is that without a special verdict, a sentencing judge can never know for sure if the jury found an aggravating factor. 97 Consequently, although Florida's advisory verdict sentencing system is not facially unconstitutional, if a judge ignores a life sentence returned by the jury and replaces it with a sentence of death, Ring is violated. 98 We believe that that Florida 25, 2010) . In this regard, Florida's system is, as applied, not violating the core requirement of Ring, by stripping from the jury the very sort of fact-finding at issue in Ring. 96 We discuss the applicability of Ring to Florida's selection process in the next section. 97 Under Florida law, when the trial judge imposes a sentence of death, the judge must issue a written statement describing the circumstance, presumably including aggravating facts, that justify a sentence of death. § 921.141(3). 98 Cf. Espinosa v. Florida, 505 U.S. 1079, 1082 (1992) (holding that because a trial judge must give "great weight" to a jury's advisory sentence, when the jury is instructed on an invalid eligibility factor, even though it is impossible to know whether the jury relied on that particular invalid aggravator, the death sentence imposed by the judge is invalid).
treatment, but one persuasive basis upon which state courts have distinguished aggravator findings from mitigator determinations is that findings as to mitigators do not require the sort unanimity required of other substantive criminal law elements. 99 Explaining this distinction, the Arizona Supreme Court has emphasized that "each juror may vote for a sentence of death-or against it--as each sees fit in light of the aggravating factors found by the jury and the mitigating evidence found by each juror. 100 Whereas elements and their functional equivalent, including eligibility factors, must be found by the jury as whole, facts in mitigation do not require any consensus as to a particular mitigator, but rather, require each individual juror to determine for herself whether a mitigator or set of mitigators was sufficiently substantial to justify a life sentence. 101 The Florida sentencing system turns this logic of the Arizona high court's approach on its head. Under Florida's system, the facts in aggravation -which serve the role of an element by rendering one eligible for greater punishment 102 -need not be found unanimously. Indeed, the Florida high court has held that a special verdict form specifying which, if any, eligibility factors were unanimously found is impermissible as a matter of Florida law. 103 But if aggravators are functionally equivalent to elements, then the Court's conclusion in this regard -that a death sentence is permissible so long as a majority of the jury believes that some aggravating factor is present, even if a majority of the jury rejects each of the factors -is valid only if it would apply to the elements of an offense. However, the United States Supreme Court has held just the opposite with regard to elements of an offense; a jury must be sufficiently unanimous 104 as to each element. Thus, because eligibility factors are elements of a death sentence, they must be found unanimously. 356 (1972) (reviewing a 9-3 conviction and concluding that because a "substantial majority" of the jury voted to convict, due process was not violated). 105 This aspect of Florida's sentencing scheme could be salvaged if capital eligibility facts were regarded as "means" of establishing eligibility as opposed to elements of capital murder. See Schad v. Arizona, 501 U.S. 624 (1991) (plurality). In a plurality with no clear narrowest grounds, the Court upheld a murder conviction that did not require the jury to be unanimous as to the "means" -i.e., premeditated or felony murder -of the commission of the crime. Id. Setting aside the potential impact of changes of Court personal on this badly fractured decision, there are at least three reasons that non-unanimity as to an aggravating factor is not easily understood as a natural extension of Schad: (1) The Apprendi line of cases b.
The Selection Decision under Florida Law
What, then, of the next question posed to the trier of fact under the Florida statute: whether sufficient mitigating factors exist to justify the imposition of an indeterminate life sentence rather than a death sentence? Is the absence of sufficient mitigation a "fact" that needs to be found by a jury or is it something else? As to this question as well, Florida Significantly, the United States Supreme Court repeatedly has reviewed and upheld Florida's capital sentencing statute over the past quarter of a century, and although Bottoson contends that there now are sought to end the sort of formalism that permits an element to be characterizes as a mere sentencing factor, Apprendi v. New Jersey, 530 U.S. 466, 485 (2000) , and relabeling what Ring has called the functional equivalent of an element as a mere "means" of establishing capital eligibility seems to similarly exalt form over substance; (2) the Schad plurality expressly noted that due process imposes limits on the ability of a crime to be defined in terms of wildly divergent "means"; that is to say, a crime cannot be so generic as to include as to permit such disparate means as burglary or tax evasion, Schad, 501 U.S. at 625. If the Court is unwilling to accept a single crime with such generic means, the diversity of aggravating factorspecuniary gain or future dangerousness, for example -strongly suggests that an aggravating factor must be regarded as an element that must be found beyond a reasonable doubt by a unanimous jury, Richardson v. United States, 526 U.S. 813, 820 (1999); and (3) Some lower courts have suggested that double jeopardy does not prohibit one from being re-prosecuted for capital murder after a finding of insufficient evidence in the first trial when the second capital murder charge is supported by a new aggravator. Powell v. Kelly, 562 F.3d 656 (4th Cir. 2009) (conducting federal habeas review under 28 U.S.C. §2254). In Powell, a defendant's first capital murder conviction was overturned based on a finding of insufficient evidence regarding the aggravating factor supporting the death sentence. Id. When additional evidence was discovered that justified charging a separate aggravating factor, the defendant was re-prosecuted for capital murder based on this new aggravator. Id. This result strongly suggests that lower courts regard distinct capital aggravating facts as individual elements. Id. at 666 (accepting as reasonable the conclusion that "where there is a single murder victim accompanied by multiple" eligibility factors, double jeopardy does not bar a re-prosecution for capital murder based on a new eligibility factor Procedural issues to one side, 108 this decision raises at least as many questions as it answers. For example, the fact that the United States Supreme Court has repeatedly upheld the constitutionality of the Florida statute does not do the analytic work that the Florida Supreme Court seems to think that it does. Each of the decisions it cites for that proposition were decided before 2002's Ring decision when capital punishment was governed exclusively by the Eight Amendment. 109 To cite a number of decisions, all invoking the Eighth Amendment's prohibition on cruel and unusual punishment, for the proposition that the statute complies with the Sixth Amendment is nothing short of perverse. Similarly, the Court's brief, per curiam does not actually engage the merits of whether a finding of sufficient mitigating evidence is a finding of fact giving rise to Sixth Amendment rights. 110 Nonetheless, despite the dearth of analysis in the Florida Court's opinion, it appears to be in line with most of the recent Circuit court decisions on this issue. For example, the Tenth Circuit has concluded:
he Apprendi/Ring rule should not apply here because the jury's decision that the aggravating factors outweigh the mitigating factors is not a finding of fact. Instead, it is a highly subjective, largely moral judgment regarding the punishment that a particular person deserves. In death cases, "the sentence imposed at the penalty stage ... reflect[s] a reasoned moral response to the defendant's background, character, and crime." The Apprendi/ Ring rule applies by its terms only to findings of fact, not to moral judgments. This [Ring] argument founders . . . because it assumes, without the slightest support, that the weighing of aggravating and mitigating factors is a fact. This assumption is incorrect. As other courts have recognized, the requisite weighing constitutes a process, not a fact to be found. The outcome of the weighing process is not an objective truth that is susceptible to (further) proof by either party. Hence, the weighing of aggravators and mitigators does not need to be "found."
112 Not all of the data points in that direction, however. For example, the Nevada capital statute calls, in the event of a deadlocked jury, for a three-judge panel to make the determinations that would otherwise fall to the jury: "The jury or the panel of judges may impose a sentence of death only if it finds at least one aggravating circumstance and further finds that there are no mitigating circumstances sufficient to outweigh the aggravating circumstance or circumstances found." 113 The Nevada Supreme Court held that it would violate Ring for a three-judge panel to make either of these finding in the absence of a jury.
This second finding regarding mitigating circumstances is necessary to authorize the death penalty in Nevada, and we conclude that it is in part a factual determination, not merely discretionary weighing. So even though Ring expressly abstained from ruling on any "Sixth Amendment claim with respect to mitigating circumstances," we conclude that Ring requires a jury to make this finding as well: "If a State makes an increase in a defendant's authorized punishment contingent on the finding of a fact, that fact-no matter how the State labels it-must be found by a jury beyond a reasonable doubt." 114 In this regard, however, Nevada remains a significant outlier.
Despite the fact that most courts that have considered the question have determined that balancing is not a fact-finding subject to Ring's limitations, 115 we believe that this position is largely indefensible in view of the substantive criminal law decisions 116 Although the longstanding debate regarding what type of determinations are truly factual is beyond the scope of this paper, 117 substantive criminal law's applied definition of elements -those issues that must be left to a jury and proven beyond a reasonable doubt 118 -is sufficiently capacious to include the balancing process as it is administered in most jurisdictions. Particularly in a weighing state -where the jury is told what factors to place on both sides of the sentencing balance -the courts' unwillingness to consider balancing to be a fact-finding giving rise to Ring's jury requirement seems deliberately short-sighted.
To be sure, it is possible to define fact-finding, or factual identification in terms of a purely descriptive account of what has already happened -the "who, when, what, and where." 119 Viewed in this light, the process of determining whether the facts in aggravation outweigh the facts in mitigation so as to justify a sentence of death in a particular case is an inherently non-factual assessment. However, such an approach to the fact/law dichotomy is needlessly formalistic and correspondingly irreconcilable with the way fact finding is generally viewed in the context of criminal cases. 120 Take, for example, the crime of negligent homicide. The crime generally requires: (1) that a person died; (2) that the defendant acted negligently; and (3) that the defendant's negligent actions caused the victim's death. The first fact, that the victim died, is obviously an historical fact; it is either true or it is not. However, the second two requirements -which unquestionably constitute the sort of 'facts' that must be found by the jury beyond a reasonable doubt -necessarily require the jury to make some very non-factual, subjective, even moral assessments about the defendant.
Consider, first, the question of whether an individual acted negligently. Although there is no question that the negligence determination is the sort of fact that must be determined be found beyond a reasonable doubt by the trier of fact, an assessment of negligence is inherently amorphous, normative, and moralistic. For example, in evaluating whether a defendant had sufficient culpability to warrant criminal punishment, the law will instruct the jury to consider, for example, whether he "should [have been] aware of a substantial and unjustifiable risk" that the prohibited harm would occur. 121 Moreover, in assessing whether the defendant's failure to perceive the risk was sufficiently culpable, the jury must assess whether the conduct was a "gross deviation from the standard of care that a reasonable person would observe in the actor's situation."
122 Obviously, this inquiry into whether a deviation from the ordinary standard of care is sufficiently "gross" and the "reasonableness" of the defendant's actions are not classic, or even readily identifiable, factual questions. Nonetheless, such determinations are reserved for the jury alone. 123 The question of whether the individual's harm was the legal cause of another's death similarly defies tidy, factual categorization. 124 Indeed, the concept of causation has been characterized as a "purely normative question" masked with the legalistic label of "proximate cause."
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Reviewing the Model Penal Code's classic formulation of causation is illustrative: A defendant is said to have caused a result if the harm is not "too remote or accidental in its occurrence to have a just bearing on the actor's liability." 126 While this conclusion is explicitly moral and judgmental, no court would consider taking it from a jury; it is an element of the offense and must be found by a jury and beyond a reasonable doubt.
It seems obvious and wholly unremarkable that if a Court were to take either of these findings -negligence or causation -away from the jury and determine them as a matter of law, it would run afoul of the Due Process Clause of the Constitution. . 1970) , questions as to whether one was reasonably provoked into the proverbial "heat of passion," based on "adequate" provocation and, of course, questions regarding obscenity within a particular community, explode the notion of factual purity espoused by the lower courts that have rejected the applicability of the jury rights to capital sentencing balancing. There is no litmus test that recognizes all normative assessments as non-factual; quite the contrary. And given that Ring abolished the "line between the fact finding in the guilt phase and the fact finding in the sentencing phase," 128 the confidence with which many lower courts have asserted that balancing does not implicate Ring is unsettling as a matter of doctrine, even if understandable as an administrative matter. 129 In short, careful definition of "fact-finding" has always proven illusory. 130 Commentators and courts have repeatedly lamented the absence of a meaningful method for distinguishing a normative or legal question from a question of historical fact, 131 and thus to the extent the jury right remains linked to this concept of "fact finding" it is misleading for courts to assert confidently that the jury right does or does not apply to a particular finding -i.e., balancing -because such a finding is, or is not, a factual determination.
Texas
The second example we use to illustrate the confusion surrounding Ring's application is the Texas capital sentencing system. 132 In the rush to adopt a capital sentencing regime that would comply with the mandates of the Eighth Amendment as announced in Furman, the Texas legislature adopted a provision conditioning death on a finding of future dangerousness. 133 In the run-of-the-mill Texas capital case, two questions are generally put to the jury in the capital sentencing process: "[W]hether there is a probability that the defendant would commit criminal acts of violence that would constitute a continuing threat to society?" 134 And then, if yes:
[W]hether, taking into consideration all of the evidence, including the circumstances of the offense, the defendant's character and background, and the personal moral culpability of the defendant, there is a sufficient mitigating circumstance or circumstances to warrant that a sentence of life imprisonment without parole rather than a death sentence be imposed.
135
Texas, unlike most capital states, limits death eligibility to a single aggravating factor; the only finding that can make a defendant eligible for the death penalty is his future dangerousness.
a. Eligibility for the Death Penalty under Texas Law
While Texas is alone in its singular focus on future dangerousness, prediction of a defendant's continuing threat to the community is a very important factor in capital sentencing nationwide. Future dangerousness is used as an eligibility or aggravating factor "in nearly every capital jurisdiction in the United States."
136 Even more striking, it is estimated as "underlying" more than half of all modern executions, and as "playing some role in the rest"; indeed, federal prosecutors have been found to raise a future dangerousness claim in "77% of federal capital prosecutions."
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Although the Texas statute requires that the aggravating factor be proven beyond a reasonable doubt, the Texas Court of Criminal Appeals -in a series of unpublished opinions -has repeatedly held that the future dangerousness allegation need not comply with Ring's mandates. 138 For example, condemned murderer Jesus Flores argued that his indictment failed to comply with Ring because an element of his death eligibility -that he poses a continuing threat to society -was not included in the charging document.
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The Court dismissed this argument summarily:
The statutory maximum punishment in a capital murder case is death. Including the issue of future dangerousness in the indictment would not 134 TEX. CRIM. P. CODE ANN. § 37.071(2)(b)(1) (emphasis added). 135 Id. § 37.071(e)(1) (emphasis added). 136 Meghan Shapiro, An Overdose of Dangerousness: How "Future Dangerousness" Catches the Least Culpable Capital Defendants and Undermines the Rationale for the Executions it Supports, 35 AM. J. CRIM. L. 145, 146 n.2 (2008) ("Future dangerousness is a requisite sentencing factor in two states, . . . an optional statutory aggravating factor in four states, and an articulated non-statutory aggravating factor in at least two dozen states and the federal system."). 137 Id; see also id. at Appendix B (listing the twenty-four people that the state of Virginia has executed "based on future dangerousness alone"). 138 allow the State to seek a more severe punishment. Accordingly, Apprendi and Ring do not apply.
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Whether or not the Constitution requires the defendant's future dangerousness to be specifically alleged in the indictment, 141 the Texas Court's interpretation of the capital statute is demonstrably wrong under Ring. While it is technically true that the maximum penalty for capital murder is death, it was equally true that the maximum penalty for first degree murder was death in Arizona prior to Ring.
142 It does not follow, however, that the penalty of death may be imposed based solely upon a conviction of murder; rather, the Texas capital statute makes a finding of future dangerousness a prerequisite to the imposition of death. Therefore, future dangerousness appears to us unquestionably to be a finding that must be made before death may be imposed. If this finding is a factual one, it must be found beyond a reasonable doubt by a jury.
The future dangerousness determination turns on a jury's assessment of whether facts such as the nature of the crime, lack of remorse, mental illness, and criminal history, on balance, suggest a propensity for future violence.
143 This is obviously not a finding of historical fact -it is in many ways, the opposite, a prediction of the future. However, future dangerousness is no less factual than the examples discussed in the previous section 144 and in other contexts state and federal courts have routinely regarded the question of future dangerousness as a question of fact. 145 But it is important to realize that it is not on this basis that the Texas Court has held Ring to be inapplicable to the finding of future dangerousness. 146 The Court did not hold that this determination -like balancing mitigation and aggravation -is a moral judgment and not a finding of fact. Rather, the Court simply and inexplicably expressed its view that future dangerousness is not a threshold question to the imposition of death. 147 140 Id. ; see also Cubas, 2005 WL 3956312, at *7 (finding that Apprendi and Ring are inapplicable to Texas's capital scheme). The reasoning in Cubas is particularly troubling. In Cubas, the Court cites exclusively to cases finding Ring inapplicable to the finding of mitigating evidence. For the reasons set forth below, this is likely correct; but it carries no weight with regard to the determination of whether Texas's lone aggravating factor is present. 141 The indictment requirement of the Fifth Amendment has never been incorporated into the Due Process Clause of the Fourteenth Amendment. See, e.g., Hurtado v. California, 110 U.S. 516, 538 (1884). All that is required is that the charging documents satisfy the notice requirements of due process. 142 
b. The Selection Decision under Texas Law
The second part of the Texas statute -dealing with balancing the mitigating evidence against the case in aggravation -is much more open-ended than in Florida. Texas is an example of a non-weighing state; the jury is not limited to balancing the found aggravating factors -or factor in this case -against the evidence in mitigation. 148 Rather, the jury is to consider all of the evidence in the case in determining whether the defendant should live or die.
The Texas Court of Criminal Appeals has concluded that this second inquirywhat it calls the mitigation special issue -is also not a fact finding that must be made by a jury under Ring. In Perry v. State 149 the Court held that the death penalty becomes a permissible punishment once the aggravating factor has been found. The absence of factors sufficient to mitigate death, therefore, is not a fact that increases the permissible punishment; rather the presence of facts in mitigation can only lower the possible punishment.
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It is, therefore, clear that what a jury is asked to decide in the mitigation special issue is not a "[fact] legally essential to the punishment." By the time the jury reaches the mitigation special issue, the prosecution has proven all aggravating "facts legally essential to the punishment."
151
The Fifth Circuit is in accord.
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Thus, the Texas Court's rejection of the application of Ring to the balancing task is on a very different basis than the Florida Court's rejection of the application of Ring to its statute. The Perry Court rejected Ring's applicability not because the presence of sufficient mitigation is not a factual finding, but because it is not the kind of factual finding that Ring requires a jury to make. This argument makes sense so far as it goes, but it also proves too much. Apprendi was an explicit rejection of this sort of formalism, of the idea that the state, by terming a fact a sentencing factor rather than an element of the offense could remove that fact from the jury. The Texas Court's analysis -that the presence of sufficient mitigating factors is a condition that can lower the possible penalty -constitutes exactly the kind of formalism that Apprendi rejected.
it was with regard to the Florida statute, which purports to give such authority to a judge rather than the jury. 148 See Part III.A., supra (distinguishing between weighing and non-weighing sentencing systems). 149 We are not persuaded that Texas violated any principle of Apprendi or Ring in the trial of this case. Specifically, it did not do so by not asking the jury to find an absence of mitigating circumstances beyond a reasonable doubt in addition to questions it required the jury to answer. Put another way, a finding of mitigating circumstances reduces a sentence from death, rather than increasing it to death. (citations omitted).
For as long as there has been an Apprendi right to jury adjudication, there has been concern about the ease with which a legislature could manipulate Apprendi's protections. In her Apprendi dissent, Justice O'Connor explained that the rule mandating jury fact-finding was hollow insofar as a state legislature could simply restructure the statute so as to evade the new jury right.
Thus, apparently New Jersey could cure its sentencing scheme, and achieve virtually the same results, by drafting its weapons possession statute in the following manner: First, New Jersey could prescribe, in the weapons possession statute itself, a range of 5 to 20 years' imprisonment for one who commits that criminal offense. Second, New Jersey could provide that only those defendants convicted under the statute who are found by a judge, by a preponderance of the evidence, to have acted with a purpose to intimidate an individual on the basis of race may receive a sentence greater than 10 years' imprisonment.
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O'Connor argued, in essence, that all of the Court's work could be undone by making facts relevant to aggravating a sentence into facts relevant to mitigating a sentence. Such facts, unlike facts in aggravation, need not be proved to a jury under any fair reading of Ring.
However, in oft-overlooked language from the Apprendi majority, the Court responded to Justice O'Connor's concern: "if New Jersey simply reversed the burden of the hate crime finding (effectively assuming a crime was performed with a purpose to intimidate and then requiring a defendant to prove that it was not . . .), we would be required to question whether the revision was constitutional under this court's prior [due process] decisions." 154 This language has been construed as forging a marriage between the Court's longstanding due process jurisprudence -the Winship line of cases -and the newly minted Apprendi-jury rights. 155 In other words, the jury rights established by Apprendi and its progeny are not mere lessons in statutory drafting for legislatures; the Court made clear its view that any efforts to evade the jury requirement announced in Apprendi are subject to the limitations of due process. 156 It should be noted upfront that in the same breath that the court acknowledged the due process limits, it also invoked a historical distinction "between facts in aggravation of punishment and facts in mitigation." Apprendi, 530 U.S. at 490 n. 16. The Court was referring to the distinction between affirmative defenses and facts required to prove guilt, yet the context of the comment suggests broader applicability.
While the precise nature of the "constitutional limits" on a legislature's ability to redefine a particular finding as a non-element has remained uncertain, 157 the impact of Apprendi on criminal statutes has clearly been profound. State courts have recognized that legislatures cannot merely shift the burdens of the "essential elements" of a crime onto criminal defendants to avoid the jury right. In practical terms, this has resulted in victories for defendants when legislatures have attempted to make facts such as sexual motivations, serious bodily injury, proximity to a school, use of a firearm, and racial animus, to name but a few, as non-elements. 158 There is now broad recognition that if a crime requires a fact that serves as an essential element for the conviction, it must be tried to a jury and found beyond a reasonable doubt. 159 In a nutshell, the "formalism of the Apprendi rule is not pointless," 160 and it suggests that due process imposes limitations on the ability of a state to prescribe a sentencing default in favor of death.
However, the Court's warnings about the due process limits of burden shifting have not always been heeded in the capital context. Consider, for example, a capital statute that provides that that all killings are punishable by death but that a defendant will be spared if no aggravating factors are present or if the aggravating factors that are present are outweighed by the mitigating factors that are also present. The effect of such a statutes would be to impose upon the defendant an obligation to disqualify himself from death. Such a result that would appear to comply with both the Eighth Amendment -it makes meaningful distinctions between who lives and who dies -and the Sixth Amendment -the facts necessary to support a finding of death are all found by a jury rather than a judge. There are significant Constitutional concerns with such an approach, however, based in the due process right, a right that has, through Apprendi, been "married" to the Sixth Amendment jury right. 161 The Supreme Court, in one of its few post-Ring opinions confronting this issue, appears to have endorsed such burden shifting in the capital context. In Kansas v. Marsh 162 the Court endorsed a sentencing provision that provided for the death penalty if the state proved beyond a reasonable doubt that the case in aggravation was at least as strong as the case in mitigation. Marsh argued that this standard enabled the jury to impose the death penalty in the event of "equipoise" between the factors in aggravation and mitigation; the Court agreed with this description of the Kansas statute, but found no constitutional violation with such a statute.
In aggregate, our precedents confer upon defendants the right to present sentencers with information relevant to the sentencing decision and oblige sentencers to consider that information in determining the appropriate sentence. The thrust of our mitigation jurisprudence ends here. We have never held that a specific method for balancing mitigating and aggravating factors in a capital sentencing proceeding is constitutionally required. Rather, this Court has held that the States enjoy a constitutionally permissible range of discretion in imposing the death penalty. 163 The Court even cited favorably its earlier opinion in Walton v. Arizona 164 in which it had upheld against an Eighth Amendment challenge an Arizona statute that placed the burden upon the defendant to show that there were sufficient facts in mitigation to justify sparing his life. 165 These cases demonstrate that, at least as it is currently understood, Ring provides very little in the way of restraint on the way states structure their capital statutes. The Court seems in Marsh to endorse, at least implicitly, statutes that would excuse the state from having to prove that the case in aggravation is stronger than the case in mitigation. Even if, as we argue, balancing is a finding of fact, Ring only applies to that finding if it increases the defendant's potential penalty. If a state can take such balancing outside of Ring's protections by fiat -by changing balancing from a hurdle for the prosecution to clear to an opportunity for the defendant to spare his life -then Ring's promise is a hollow one indeed. In sum, although the Court has married the Apprendi and Winship rights, it appears willing to ignore a key aspect of this relationship; while the Court has policed burden-shifting to the defendant in the non-capital context it has not done so with regard to capital sentencing.
As the next two statutes make clear, however, burden shifting is not the only way for a state to avoid Ring's mandate. We show that states can also remove Ring from the equation by dispensing with any legalistic limits on the process of balancing, by making it look more like a moral judgment and less like a legal one.
California
California occupies an odd place in America's capital punishment regime. California has a death row population of nearly 700 people, by far the largest in the country. 166 However, the state has executed only thirteen people since was decided in 1976, 167 a rate of less than one every two years. At this rate, it would take California more than 1,400 years to execute all if its condemned inmates, even if it were to stop imposing death sentences tomorrow.
California's capital statute has caused appellate courts a fair amount of confusion over the last thirty years. 168 Unlike most states, California uses special circumstances, proved at the trial stage, to determine a defendant's death eligibility. If a defendant is convicted of first degree murder and at least one special circumstance is proven to the jury, the defendant is eligible for death and the case proceeds to a separate sentencing trial. 169 At this sentencing phase, a list of factors is set forth by statute for the jury's consideration in determining whether the defendant lives or dies. The jury is not told which of these factors are aggravating and which are mitigating, nor told specifically how to balance them against one another.
170 In contrast to the special circumstances which require a yes or no answer, 171 In determining the penalty, the trier of fact shall take into account any of the following factors if relevant: (a) The circumstances of the crime of which the defendant was convicted in the present proceeding and the existence of any special circumstances found to be true pursuant to Section 190. In our decisions holding a death sentence unconstitutional because of a vague sentencing factor, the State had presented a specific proposition that the sentencer had to find true or false (e.g., whether the crime was especially heinous, atrocious, or cruel). We have held, under certain sentencing schemes, that a vague propositional factor used in the sentencing decision creates an unacceptable risk of randomness, the mark of the arbitrary and capricious sentencing process prohibited by Furman v. Georgia, 408 U.S. 238 (1972). Those concerns are mitigated when a factor does not require a yes or a no answer to a specific question, but instead only points the sentencer to a subject matter.
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Although the United States Supreme Court has not ruled on the Sixth Amendment implications of California's statute, the California Supreme Court has consistently held that Ring does not apply at all in the sentencing phase of a capital trial. 173 The Court has stated explicitly that the jury's decision that the case in aggravation outweighs the case in mitigation is a moral one, not a factual one. 174 "'Unlike the guilt determination, "the sentencing function is inherently moral and normative, not factual" and, hence, not susceptible to a burden-of-proof quantification. ' The California Court is thus quite clear about how its capital statute operate. The trial stage requires findings of fact that invoke the jury right. A defendant is not death eligible unless the jury finds the elements of first degree murder and the special circumstance allegations to have been proven beyond a reasonable doubt. By contrast, at the sentencing phase, there is simply no fact-finding to be done. According to the state high court, the jury's role in capital sentencing is "moral and normative" rather than factual. While Ring obviously applies at the trial stage, 176 the California Court has consistently held that it does not apply at the sentencing stage.
Although the California Courts have not explained this position with great care, 177 it is a difficult proposition with which to disagree. California's capital statute may contain the language of balancing the case in aggravation against the case in mitigation, but, unlike in a weighing state like Florida, it does not require any specific findings regarding either aggravating evidence or mitigating evidence. Each juror may consider different factors; different jurors may give different weight to different factors. In fact, many of the factors set forth by the statute defy the very notion of fact finding. For example, under sentencing factor (i) the jury is instructed to consider the defendant's age at the time of the offense. It is not clear whether the jury is to consider the defendant's relatively young (or old) age at the time of the offense as a factor in aggravation or in mitigation. In fact, the California Court has been clear that the legislature did not mean to assign either aggravating or mitigating significance to the defendant's age, but rather to merely alert the jury to the factor for its discretionary consideration. The jury is to make of that factor, and all of the others, what it will. This kind of subjective, open-ended, unbounded decision-making is different in kind and not just in degree from the decisions juries make during the guilt phase of a criminal trial.
California, thus, demonstrates the ease with which the ultimate question of life and death can be removed from the jury after Ring. Because the selection question is described by the California courts as a moral rather than a factual one, it simply falls outside of Ring's coverage. On its own terms this logic seems to us unimpeachable; the selection process in California, as described by the California courts, does not call for the finding of any facts and thus does not implicate Ring at all. While there may be Eighth Amendment problems with a sentencing regime that leaves to the sentencer's discretion the question of whether a particular fact is aggravating or mitigating of guilt, 178 it would be a stretch to argue that Ring applies to such a regime.
The logical conclusion of this approach -of making the sentencing decision less legalistic and more open-ended -is Georgia's capital statute.
Georgia
Georgia's statute, which was the subject of both the Furman and Gregg decisions, is a paradigmatic example of a non-weighing state, a state in which the material that can form the basis of the case in aggravation is not limited to the statutory aggravating factors.
179 But more than this, Georgia's statue is remarkable for the fact that it leaves the selection decision -whether the defendant is to live or die -to the unfettered discretion of the trier of fact. While California merely provides some guideposts for the jury in making what is ultimately a moral decision regarding whether the defendant's sentence, in Georgia the state has consistently refused to provide the trier of fact with any guidance whatsoever. The Georgia Court answered that aggravating factors served no official role in sentence selection; once the state had cleared the qualification hurdle -once it had proven at least one aggravating circumstance beyond a reasonable doubt -the aggravating circumstance was afforded no statutory significance in determining the ultimate punishment. 183 Rather, the question of life or death under the Georgia statute was left to the unfettered discretion of the jury.
184
The Georgia Court famously invoked the metaphor of a pyramid pierced by planes; each plane narrows the pool of murders until only the very top of the pyramid, those sentenced to death, remains. The Georgia Court described the top of the pyramid as follows:
[A] plane separates, from all cases in which a penalty of death may be imposed, those cases in which it shall be imposed. There is an absolute discretion in the factfinder to place any given case below the plane and not impose death. The plane itself is established by the factfinder. In establishing the plane, the factfinder considers all evidence in extenuation, mitigation and aggravation of punishment.
185
This sort of unbridled sentencing discretion appears to be precisely the sort of lightningstrike model of justice that was held unconstitutional in Furman. 186 For the last fifty years, unchecked discretion has been equated with a level of capriciousness that is prohibited by the Eighth Amendment's bar on cruel and unusual punishment. 187 distinctions, the Zant Court held otherwise. Because rules govern the finding of aggravating factors during the earlier eligibility determination, the Court reasoned, Furman's requirement is satisfied and Georgia is free to structure the ultimate selection decision as it wishes. 188 Stephens' challenge to the Georgia statute was an Eighth Amendment claim; at that time Zant was decided, the Supreme Court clearly believed that the Sixth Amendment did not apply in the capital sentencing context. 189 However, the Ring analysis of this reading of the Georgia statute appears relatively straightforward. 190 While we, in contrast to most appellate courts that have considered the issue, tend to view weighing as a factual finding subject to Ring, we have trouble doing so with regard to Georgia's non-weighing sentencing scheme. As the United States Supreme Court described the statute: "In Georgia, unlike some other States, the jury is not instructed to give any special weight to any aggravating circumstance, to consider multiple aggravating circumstances any more significant than a single such circumstance, or to balance aggravating against mitigating circumstances pursuant to any special standard." 191 The question posed to the Georgia jury at the selection stage is a purely moral one -the jury is merely asked to determine in its discretion whether the defendant should live or die. 192 In this process there is not even the pretense of factual evaluationthe jury is told neither what factors are relevant nor how to balance them against one and other. Rather, the jury is instructed, in essence, to use its moral sense to determine the appropriate sentence. Rules do not govern this process; each juror must decide for herself what punishment is appropriate using her own factors and metrics. 193 This sort of moral judgment -looking at the defendant, his act, his past and determining without guidance whether he should live or die -simply cannot colorably be deemed a fact-finding. As Professor Monaghan explained, fact-finding is an inquiry into "what happened" such that factual findings "respond to inquiries about who, when, what, and where." 194 Obviously, the jury's unfettered decision as to life or death bears none of these hallmarks of fact-finding. There is no sense that the jury's task is to arrive at a "correct" judgment; if the trial court cannot explain to the jury what its task is, it is hard to see how an appellate court could find the result incorrect. 195 While we have great concerns about the kind of decisions produced by such discretion -we believe, in short, that Zant was wrongly decided and that the Georgia statute violates the Eighth Amendment -it is difficult to arrive at that result under the language of Ring. Ring implicates the jury protections only when the decision at issue hinges on a finding of fact that is functionally equivalent to an element. 196 And the Georgia statute is quite explicit that any fact finding, any rule-boundedness occurs at the eligibility stage and not at the selection stage.
If the unfettered judgment of the trier of fact whether the defendant lives or dies were treated as an Apprendi fact, then essentially all sentencing decisions would be subject to Apprendi's requirements as well. For example, the unfettered discretion that judges have to sentence within the range permitted by statute is at least as much a factual conclusion as the decision whether a defendant should live or die under a sentencing scheme like Georgia's. And Justice Scalia -in many ways the chief architect of the Apprendi revolution 197 -made quite clear his view that Ring is about fact-finding, not about the right to be sentenced by a jury. 198 If his views express those of the majority in Ring, if Ring is truly limited to findings of fact, 199 then the Sixth Amendment right simply cannot be stretched to include decisions -even capital decisions -based on standardless discretion.
IV. Conclusion
All of this brings us back to the start, to the question of how the Sixth and Eighth Amendments interact in the capital context. We have attempted to show, through the application of Ring to a number of representative capital statutes, that the Court's apparent watershed decision has not forced much change. State and federal courts continue to take a crabbed reading of exactly what constitutes fact finding and as a result, appellate judges are permitted to reweigh aggravating and mitigating factors and, at least in the case of Florida, a judge is implicitly permitted to reject a jury's conclusion that the case in aggravation is outweighed by the case in mitigation. 200 But more than that, what this trip through the states demonstrates is that, paradoxically, the easiest way for a state to avoid complying with Ring is to move toward Georgia-like unfettered discretion or toward a California-like system that explicitly states that the selection decision is a moral rather than a factual one. As we move along a continuum from Florida's weighing statute to Georgia's completely discretionary nonweighing statute we move from a statute that to us obviously raises Ring concerns to one that we must admit does not. Given the apparent desire of the states to take capital decision-making out of the hands of juries whenever possible, 201 this development creates a genuine concern that Ring will inevitably push the states to adopt the kind of unprincipled, discretionary capital system adopted in Georgia. The Court's Sixth Amendment jurisprudence, in other words, pushes the states to write statutes that push at the very edges of the Eighth Amendment's edicts.
In part, these criticisms of Ring as a force of change in American capital punishment are attributable to the Court's narrow focus on fact-finding. 202 Unless a sentencing decision can be described as a fact-finding, it simply falls outside the Apprendi-Ring purview. We are not the first, obviously, to note the narrowness of the Court's Ring mandate; 203 but our investigation of how that mandate plays out in practice demonstrates just how little force it exerts on the states today. Because states are free to cast the ultimate sentencing decision as a moral choice rather than a factual finding, they are essentially free to avoid Ring's requirements altogether.
For those of us who believe that the jury has an important role to play in capital sentencing, then, perhaps a more robust solution lies in Justice Breyer's concurrence in Ring. For Breyer, it was the Eighth Amendment, not the Sixth that required the presence of juries in the capital process. 204 Citing two decades of the Court's cruel and unusual punishment jurisprudence, Breyer explained that only the jury could reasonably be expected to express the conscience of the community necessary for a just and equitable death sentence.
In this sense, Breyer is merely echoing opinions expressed earlier, before Ring, by one of the chief Apprendi-Ring architects, Justice Stevens. Dissenting in 1995's Harris v. Alabama, 205 Stevens expressed his displeasure with a system that allowed a judge sitting without a jury to reject the jury's recommendation of leniency and to impose death instead of a life sentence. For Stevens, many of the traditional justifications for the death penalty disappear when it is contrasted with a true life sentence. The only explanation that remains viable today is retribution:
An expression of community outrage carries the legitimacy of law only if it rests on fair and careful consideration, as free as possible from passion or prejudice. . . . Jurors' responsibilities terminate when their case ends; they answer only to their own consciences; they rarely have any concern about possible reprisals after their work is done. More importantly, they focus their attention on a particular case involving the fate of one fellow citizen, rather than on a generalized remedy for a global category of faceless violent criminals who, in the abstract, may appear unworthy of life. A jury verdict expresses a collective judgment that we may fairly presume to reflect the considered view of the community. 206 There is an irony at work here. As part of its Eighth Amendment jurisprudencea jurisprudence requiring the states to make meaningful decisions between who lives and who dies -the Supreme Court has fairly consistently trumpeted the fact-finding powers of the judge over those of the jury, not just before Ring, but since. In Proffitt v. Florida, a case still cited by the Florida Supreme Court as evidence of the continued constitutionality of the advisory jury, the Court concluded that decision-making by judges was more likely to lead to consistent results than would similar decision-making by juries: "[J]udicial sentencing should lead, if anything, to even greater consistency in the imposition at the trial court level of capital punishment, since a trial judge is more experienced in sentencing than a jury, and therefore is better able to impose sentences similar to those imposed in analogous cases." 207 The Court has expressed a similar ambivalence about the fact-finding capacities of juries elsewhere. For example, in Schiro v. Summerlin 208 the Supreme Court refused to give Ring retroactive effect, refused, in other words to find that jury fact-finding was so necessary to the fairness of a death penalty trial that due process required its retroactive application. 209 In doing so, the Court disparaged the role of juror as fact-finder: The Court found that juries were likely to be confused by trial courts' instructions, did not have the benefit of seeing multiple cases, and are not used extensively outside of the United States. 210 Why then is the Court trumpeting the role of juries on the one hand -in the Sixth Amendment context -while disparaging it on the other -the Eight Amendment context? The answer seems to be, in part, the Court's narrow reading of the text of the Sixth Amendment. The Apprendi majority believe that the Amendment compels jury factfinding whether it's a good idea or not. In rejecting Justice O'Connor's repeated protests that the Apprendi majority was leading the criminal justice system to ruin, Justice Scalia remarked that it was the Sixth Amendment, not the views of the Justices, that required fact-finding. To paraphrase the Court's opinion in Mapp v. Ohio, 211 refuting Justice Cardozo's famous phrase about a blundering constable: the defendant gets a jury, but it is the law (not common sense) that gives it to him.
And that is true as far as it goes, but it is only goes so far. The Sixth Amendment may require just that juries make the factual findings that lead to death, but it does not follow from that conclusion that that is all that the Constitution requires. The criticisms of the jury that the Court made in Summerlin are valid; 212 if what we care about is accurate fact-finding, making sense of complicated legal doctrines, consistency across cases, the jury has trouble competing with the judge. 213 The power of the jury, the comparative advantage that it has over the judge, however, is expressive. 214 As one commentator has observed:
The near disappearance of jury sentencing over the last few decades has not been healthy for American democracy. Strictly speaking, the regimes that have replaced jury sentencing are not anti-democratic -they were approved and to some extent designed by legislatures. Yet an examination from the perspective of deliberative democracy shows that citizens have lost something important by abolishing sentencing juries. First, as the role of the jury has receded, in Justice Souter's words, to "low-level gatekeeping," the criminal justice system has become ever more opaque to the average citizen, citizens have lost sense of the day-to-day workings of the criminal justice system. Second, the professionalization of sentencing has not lived up to its promise to make sentencing outcomes more just and publicly acceptable.
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In sum, the jury, representative as it is of the people, was designed to and still today stands as an effective bulwark against official tyranny.
216 Just as jury nullification in capital cases led to modernization of the death penalty in the nineteenth century 217 so the relative unwillingness of juries today to impose a death sentence is viewed by some as an indication of the death penalty's inevitable demise. While the Court is not wrong to require the jury to find the facts that lead to death, this article demonstrates that that protection is insufficient to allow the jury its proper role. The Court should take up the call of Justices Breyer and Stevens and hold that the Eighth Amendment requires that juries determine the ultimate sentence in a capital case. 212 Schriro v. Summerlin, 542 U.S. 348, 356-58 (2004) . 213 As one commentator has observed, "[p]erhaps the main criticism of sentencing juries is that their lack of experience and expertise leads them to make decisions based on a fragmented understanding of the sentencing process. Unable to situate the case before them within the larger sentencing framework, juries are said to render disparate judgments in similar cases in violation of the basic principle of equality before the law." Jenia Iontcheva , Jury Sentencing as Democratic Practice, 89 VA. L. REV. 311, 356 (2003) 214 Id. at 322 ("As the nullification cases demonstrate, the jury--whether at trial or at sentencing--operated as a deeply political institution in the early republic. It played a central part in the American system of checks and balances."). 215 Id. at 339. 216 Id. at 327-330 (describing the rise of determinate sentencing systems through, for example, mandatory guidelines as rendering jury sentencing largely "archaic"). 217 Woodson v. North Carolina, 428 U.S. 280, 289-301 (1976).
